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STATEMENT.

This ai>pe!il is from an Order "rantin.i*' an Injunction

Pendente Lite (K. j). 100-190) after Motions to dismiss

the Amen(le<l \V\\\ of Complaint for lack of equity (R. p.

157-159) liad been denied ( K. p. 188), and the District

Judjije had held in liis ojiinion tliat a loan and j^rant

to be made to the City of Coeur d'Alene by the Federal

(lovernment for the construction of a municipal li^ht

plant and distribution system would be illegal and un-

authorized. ( R. ]). 188).

The hearing; before the District Judge was upon

questions of law raised by appellants' Motions to dismiss



tlie Amended Bill of Complaint (R. p. 1G5), and tlie

injunction order followed a determination of these ques-

tions adverse to appellants (R. p. 164-188). The District

Judge held that the averments in the Amended Bill of

Complaint entitled appellee to injunctive relief as a

matter of law. (R. p. 1(>5).

The averments in the Amended Bill of Complaint are

voluminous, and in the interest of brevity, an attempt will

be made to "Toup the essential facts alleged with respect

to tlie controlling principles of law.

Tlie City of Coeur d'Alene is a municipal corpora-

tion in the ^tate of Idaho (R. p. 8), with a population in

1930 of 8297, according to the Federal census. Pursuant

to an Ordinance enacted by the City Council of the City

of Coeur d'Alene on the 2nd day of November, 1933, and

approved by the Mayor on the same day (R. p. 16), an

election was held on December 12, 1933, submitting to

the voters a propo.sition of incurring a municipal indebt-

edness of Three Hundred Thousiind (|300,000.00) Dollars,

for the purpose of paying the costs and expenses of the

acquisition by purchase or construction of an electric

power plant and lighting system (R. p. 17). At the same
4.

election a proposition for incurring a municipal indebted-

ness of Three Hundred Thousand (1300,000.00) Dollars,

by the issuance of municipal bonds of said City for the

purpose of paying the costs and expenses of tlie acquisi-

tion by purchase or construction of a water works by

said City was also submitted to the voters. (R. p. 17).

Thereafter, at a special meeting of the City Council



of the City of Coeiir d'Aleue, it was declai'ed that the

said bond election had carried by the necessary two-thirds

(2/3) majority, and the City Council adopted a motion

that the Mayor and other designated city officials be

authorized to prepare an application to be made to the

Federal Emergency Administrator of Public Works for

funds to contruct a water works system and light and

power plant in the City of Coeur d'Alene. (R. p. 18).

The Federal Emergency Administration of Public

Works has approved the application made by the City of

Coeur d'Alene, and will shortly advance funds to the City

in the amount of Three ITundred and Thirty-seven Thou-

sand Five Hundred and Eighty (|337,580.00) Dollars,

for the puri:>ose of constructing an electric power plant

and powei- distribution system, partly as a loan through

the sale of general obligation bonds of the City to the

Fe<leral Government, and partly as a grant amonnting to

thirty percent (30^") of tlie total cost of labor and mater-

ials, and the ^ity will undertake the construction of a

municipal power and generating plant and electric dis-

tribution system by the application of the proceeds of the

h)an and grnnt, and the City and its officers propose and

threaten to enter into a contract with said PYderal Emer-

gency Adminis-tration of Public Works by the terms of

which the City will undertake and agree to construct a

Diesel engine electric power plant and power distribution

system, costing at least the sum of |337,580.()0. (11. p.

20).

The right of the appellee to iiiaintain this suit and to
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First ; Tliat l>M-auKe of rnihl(ia<nri^, er-roni^riUK and

falj*e Ktatementi^, advCTtisementK and infonriation p>ut out

by the mayor and yiffinU^m of the City Council of the

defendant city, and in the refKJi-t of the Enj^ineer ein-

ploye<l by the City to the <*ffe<:t that the l>ond iBKue of

$300,000.00 would ret'ult in no refjuirenjent for the pay-

ment of any Kum, either principal or interest, tUroui^i

taxation, Kuch a fraud ajrninKt the voters exij?te<l that !t

vitiatefl the eleit-tion and rendered said bonds iliej^al and

onlawful- (K. p. 28 and 58).

Second: That lier-ause of miaUtutliUii:^ erroneous and

fal>ie h-tateraenti«, advertisement*; and inforniation put out

by the 31ayf^ and 31<^nl»ers ttf the ^"ity t^'ouneil of the

defen<lant <'ity in cont-ealinjr from the citizens and voters

that tmo se^-tions of the Hty under the projiosed plan

mould iHJi }ie mc]wU<\ vithin the area to he wer^'ed by

Hsud proprjwed muniHpal lijrlit and power systeui, such

a fraud ajrainKt the vtAerti exi>ited tliat it vitiate^! the

ele<-tion and rendered the bonds illejral and unlawful,

(K. p. 29 and 58 .

Tlie validity of the proponed krau auo g;raJJi ji^ <;iial-

len^eifJ up^in the following: groond*:

First: Tliat Title If of the National industrial R*^-

coreri- A<-t is nD*-on*titTitJonal (K. p. (*i and 07),

»H^-ond: That Title II of tbe National Indtwtrial

Ile«-overr A^-t does not auth<irize the Federal Emerj^eucy

Adininirtrati<fla of Public W'tjrkM Uj loan - or pve

iwjtu^-^ of the Fedt-ral <iovfmuj<^t for Ij.- - -jjdinji: of



municipal Diesel engine power generating- plants and

electric distribution systems. (R. p. 60).

Third: That the Federal Emergency Administrator

of Public Works has abused his discretion in including

this project among those to be financed with funds of

tlie United States under the provisions of Sections 202

and 203 of the National Industrial Recovery Act. ( R. p.

68-69).

Fourth: That the indebtedness created is in viola-

tion of Section 3 of Article VIII of the Constitution of

Idaho in that the plan provides for the creation of an

indebtedness and/or liability in excess of 1300,000.00 for

the plant and distribution system. (R. p. 59).

SPECIFICATION OF ERRORS.

Appellants make the following Specification of

Errors upon which they will rely upon tlie prosecution of

tlieir appeal from the Order granting Injunction Pen-

dente Lite made and entered in the above entitled cause

on tlie 31st day of December, A. D. 1934, in tlie District

Court of the United States for the District of Idalio,

Northern Division, to-wit

:

1. The Court erred in granting an Injunction Pen-

dente Lite in said cause.

2. The Court erred in finding, holding and deciding

tliat the proposed contract providing for a loan and

grant is not for the purpose of unemployment relief but

to foster and encourage muncipal ownership, and to reg-

ulate rates and charges for electric service.



:>. Tlie romt erred in finding, holdinjv and deciding

that the proposed contract providing for a loan and grant

is an illegal attempt to nsnrp tlie functions and powers of

the State of Idalio and beyond the powers of the

National (lovernnient.

4. The Tonrt erred in finding, holding and deciding

that the i)roposed loan and grant of funds of the United

States by the Federal Emergency Administration of Pub-

lic Works for said i)nr])ose is unauthorized and uncon-

stitutional.

."). The Court erred in finding, holding and decid-

ing that said loan ;ni<l grant is illegal and/or unauth-

orized.

<;. Tlie Court erred in finding, holding and deciding

that said loan and grant amounts to the incurring of an

indebte<lness and/or liability in excess of |;iOO,000.{)0, in

vi(>lation of the Constitution of the State of Idaho.

7. The Court erred in finding, holding and <leciding

that if s;iid loan is made it will result in direct and/or

immediate and/or irreparable loss and damage to the

plaintiff.

5. The Court erred in finding, holding and deciding

that the Amende<l lUlI of Complaint of plaintiff stated

any gr()unds for the granting of an Injuction Pendente

Lite.

0. The Court ci-red in finding, holding and deciding

that the Amended Kill of Comphiint stated facts suffi-
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cieiit to constitute a valid cause of action in equity', or to

entitle the plaintiff to equitable relief.

10. The Court erred in finding, holding and deeidiuu

that the Amended Bill of Complaint states any matter of

equity entitling the plaintiff to the relief prayed for

therein, or to any relief against the defendants.

11. The Court erred in denying the motion of the

defendant, Harold L. Ickes, as Federal Emergency Ad-

ministrator of Public Works, to dismiss the Amende<l

Bill of Complaint.

12. Tlie Court erred in denying the motion of the

defendants, City of Coeur d'Alene, Idaho, a municipal

corporation, the City officers and the ^lembers of the

City Council of said City of Coeur d'Alene, Idaho, to

dismiss the Amended Bill of Complaint.

x\BGUMENT.

APPELLEE WILL SUFFEli NO DIREC^T IXJUPtY,
AND THEREFORE HAS NO STANDING TO
QUESTION CONSTITUTIONALITY OF NATION-
AL INDUSTRIAL RECOVERY ACT.

The rule that a direct injury must be shown as a

basis for challeng-iug the constitutionality of an Act of

Congress lias been established by many decisions of the

Supreme Court of the United States.

FrotJiinf/haii} r. McUon,
202 U. K. 447,

^\i]Halllf< r. /kielcy,

2S0 V. S. 78-80,



HrahJ r. District of Colmnhia,

259 U. S. 114,

Fairchild v. Hughes^

258 r. S. 126,

at}/ of AJlegan r. (^onsiitnerfi Power Company,

71 Fetleral (2d) 477.

Appellee contends that it will suffer irreparable

injury, disruption and damajje if it should lose its electric

utility business in the City of Coeur d'Alene through the

allege<l illegal and wrongful acts of the defendants. (R.

p. 20). r>nt ai)pellee has no legal monopoly of the elec-

tric utility business in Coeur d'Alene. Its franchise is

not exclusive (R. p. 84-87). The City is not a corporation

v.hich is re(iuirtHl to secure a certificate of convenience

and necessity from the Public Utilities Commission of

the State of Idaho before constructing a competing sys-

tem, as municipal corporations are expressly excepted

fi-(.m the corporations subject to tlie Public Utilities Com-

mission by Se<tion 59-104, Idaho (V)de Annotated, which

reads as follows:

"59-104. Tlie term "corporation" when used in this

Act includes a cori)oration, a company, an associa-

tion and a joint stock association, but does not in-

clude a municiinil corporation
"

III ((mstniing this Section the Supreme Court of

Idaho has lield that nnin(ii)ally owned utilities are not

UM(h'r the jurisdiction of the Public Utilities Commission.

Kiefcr r. Citi/ of hhiho rails,

49 Ida. 458; 289 Pac. 81.

The construction and operation of a municipal light
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plant and distribution system by tlie City of Coeiir

d'Alene cannot result in a legal injury to appellee as the

City will be doing- only wliat it has a lawful right to do.

Yet the only injury which appellee can sustain will result

from this legal action on the part of the City, its injury,

if any, will result from the construction and operation of

a competitive electric lighting system.

As a public utility, owning and operating an elec-

tric lighting plant and distribution system in the City

of Coeur d'Alene, tlie appellee will sustain no direct injury

through the financing of the competitive muncipal plant

by the P^ederal Government. The source of tlie funds with

which the municipal plant will be financed is of no con-

cern to appellee as a public utility whose property and

business may suffer injury and damage through compe-

tition of a municipal plant. If it will suffer injury by

the construction of a municipal lighting plant, financed

by Government funds, it would be injured to the same ex-

tent if the funds \^ere received from other sources. The

source of the funds has no connection wltli the tlireatened

injury to the property and business of appellee.

Under the provisions of the ^lunicipal T.ond Law of

the State of Idaho, tlie bonds wliich liave been authorized

must be sold to the bidder making tlie best bid therefor,

subject to the right of the Mayor and City Council to

reject any and all bids.

''Section 55-214, Idaho Code Annotated

''All other bonds shall be sold after notice given as

herein i)rovide(1, at public sale at a regular or special
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uieotine,' of the govern inii' body of the issuer corpora-

tion, and any hindiuo- or refunding? bonds shall be

sold in like manner, if so ordered by any such govern-

in<»- body. No bond shall be sold for less than par and

accrued interest to date of delivery."

"Section 55-216, Idaho Code Annotated .... "the

said bonds shall be sold to tlie bidder makinji" the

best bid therefor, subject, as aforesaid, to the rii-ht

of any such ooverninii' body to reject any and all

bids and to re-advertise any such bonds for sale in

the manner herein prescribed until said bonds have

been sold."

It would be as rea.sonable to contend that a bank pur-

chasinju^ the bonds from the City and thereby providino

funds for the fiuanciu.u of the plant was responsible for

the injury which appellee fears from a competitive plant

as it is to contend (hat the ])urchase of the bonds by the

Federal (lovernnicnt is the cause of the injury. An injury

or damai,^e resultin«>: from competition authorized by law

cannot be si leual injury.

It is The i)<)licy of the State of Idaho to permit its

cities and villia.iies to own and ojierate their own nmni-

<il»al li.udit and water systems. No Statute has been en-

acted restrictinji' such riiiht. There is no limitation on

the amount of indebtedness that can be incurred for such

purposes so lonj:: as the constitutional requirements are

<-omy)lied with. No leiriwlative intention to protect the pri-

vate owners of public utilities from competitive muni-

cijml piiiiits is apparent. The risk of competition from a

municipally owned plant is inherent in the nature of the

business in which appellee is en^ajjed.
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The tlireatened injury to appellee as a taxpayer is

based on the contention that the loan and grant are

illegal and therefore that at some future time the City

may be required to repay the amounts received and col-

lect taxes on the property of appellee for that purpose.

On no other theory can appellee claim injury as a tax-

payer.

In City of AUegan v. Consumers Power Company, 71

Federal (2d) 477, the Circuit Court of Appeals of the

Sixth Circuit reversed an interlocutory injunction issued

by the District Court of the United States for tlie Wes-

tern District of Michigan, and held, among other things,

that the plaintiff was without right to raise any question

either as to the effect of or tlie constitutionality of the

National Industrial Recovery Act in that suit, stating'

in the opinion

:

"The injury which is here claimed to threatc^n the

utility is said to arise out of the possibility that the

loan and grant to the City by the Public Works Ad-

ministration may be declared invalid and that the

government may demand immediate return of its

money

"It has long been settled that the Courts liave no

power per se to review and annul Acts of Congress

on the ground that they are unconstitutional. The
(|uestion may be considered only when the justifi-

cation for such direct injury suffered or theatened,

presenting a justifiable issue is nmde to rest upon

such Act. Then the power exercised is that of as-

certaining and declaring tlie law applicable to the

controversy. The party who invokes the power must

be able to show not only that the statute in invalid

but that he has sustained or is immediately in danger

of sustaining some direct injury as the result of its
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enfortenieiit, and not merely that lie suffers in some
indefinite war in common with people generally."

The fear that the Government might demand immedi-

ate return of the money advancetl if the loan and grant

should be declared invalid is more imaginary than real.

It is based upon the assumption that the Government

would not be able to recover the money loaned out of the

bonds, and on the further assumption that such a demand

could be enforced. If the loan should be held invalid be-

cause of lack of power of the Administrator to make the

loan, tlie City would not thereby be relieved of its obli-

gation to pay the bonds as they mature. On the other

hand, if the invalidity arose from the lack of power of

the Gity to incur the indebtedness because of the con-

stitutional prohibition, then there could be no obligation

to repay because the indebtedness would be void.

It is expressly provided in Section 3 of Article VIII

of the Constitution of Idaho as follows:

''An indebtedness or liability incurred contrary to

this pi'ijvision shall be void."

In ((mstruing this section of the Constitution, the

Suprcnic Court of Idaho has uniformly held that any

obligation incurred in violation of the section is void and

unenforceable.

Add Count If r. /in lien liridf/c Co.,

5 Ida. 71), 47 Pac. 818,

Dunbar r. lion id of Connti/ Conintissioners,

5 Ida. 407, 41) Pac. 401),

.]fi\u(t r. LcniJii Count!/,
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12 Ida. 63, 84 Pac. 1054,

Boise Dev. Co. v. Boise City,

26 Ida. 347, 143 Pac. 531.

To the same effect is the decision in the case of

Dexter-Horton etc. Bank v. Cleancater County, 235 Fed.

743.

It has been held by both State and Federal Courts

in Idaho that a contract void under this section of the

Constitution cannot be enforced either as an express or

an implied contract.

Deer Creel: Highway Dist. v. Doumecq High iray Dist.

37 Ida. 601, 2i8 Pac. 371.

Gillette-Herzog Mfq. Co. v. Canyon County,

85 Fed. 396.

Since the City can incur an indebtedness only pur-

suant to law, an obligation incurred outside of the law

is not a debt.

Litchfield r. Ballon^

114 r. S. 190,

Buchanan, r. Litchfield,

102 U. S. 578,

Greenhurq Iron Co. v. City of Ahherville,

2 Fed. (2d) 559,

Eaton v. Hheawassee County,
218 Fed. 592.

Witli respect to the jirant,—it is made upon condi-

tions which must be complied with by the City and

pursuant to an Act of Congress presumed to be constitu-

tional and valid. After the conditions have been per-
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formed bv the City, the status quo of the parties cannot

be restored.

The decisions of the supreme Court and of other

Federal Courts to the effect that mone.y paid out without

authority of hiw by an official of the United States

may be recovered from the recipient in an action for

money had and received, are not in point. None of those

cases involveil a .urant of money made pursuant to an

Act of Congress thereafter held invalid. They involved

payments made with out any authority of law or under

an erroneous construction of a statute.

A citizen is presumrsl to know the law but he is

not cliar<ied with knowledjje that a statute which is

presumed to be constitutional will subsequently be de-

clanMl unconstitutional. lie is entitled to act upon the

presumption of constitutionality which applies to every

statute until it lias been declared unconstitutional by

the Courts.

I'liitrd Staffs r. /'rclti/ Coiiijiaui/,

!(;:{ r. s. 4L'7-4:is.

The possibility of Ihe recovery from the City of any

iiiomys receive<l throu;:Ii Ihe loan and i;rant and the levy

of an assessment to provide funds to ])ay a judjiuient

therefor, is so remote and conjectural that it could not

constitute a direct injury. It is illusion created for the

])uri)oses of a hiw suit rather than a fact reasonably to

be anticipates! or feared.

Till-: VALIDITY OF THE F.ONI) ELIX^TION CAN-
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NOT BE ATTACKED BECAUSE OF MISLEADING,
ERRONEOUS OR FALSE STATEMENTS OR IN-
DUCEMENTS HELD OUT TO INFLUENCE THE
VOTERS'.

Humphrey v. Board of Comers, of Cifij of Pratt,

144 Pac. (Kan) 197,

Murphy r. Citjf of Spokane,

117 Pac. (Wn) 47G-479,

Eppiiif/ V. City of Columbus,
43 S. E. (Ga) 803-812.

The attack on the validity of the election at which

the bonds were authorized by the voters is ba.setl solely

on elleged misleading erroneous and false statements,

advertisements and information put out hj the Mayor

and members of the City Council of the City to the effect

that the bond issue of 1300,000.00 would result in no

requirement for the payment of any sum, either principal

or interest, through taxation, (R. p. 28), and the con-

cealment from the voters that two sections of the City

were omitted from any distribution service. (R. p. 26).

The validity of an election cannot be assailed on

such gToiinds.

In Humplire^^ v. Board of Com'rs of City of Pi'att,

supra, it was alleged that the bond election was carried

through false representations and the Court said that

unscrupulous campaign methods must be met in some

other way tlian by an action to enjoin issuance and sale

of the bonds.

In Eppiug- V. City of Columbus, supra, a similar
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contention \>as made and was disposetl of b}^ the Court

in the folloAving- language:

'•It is contended that the bonds should not have been

validated because at least 32 negro voters who voted

in favor of the issuance of Iwnds were induced to do
so l»y false and fraudulent statements made to them
by officers of the town and others interested in the

issuance of the bonds. Tliis is no ground for refusing
to validate the issue of the l)on(ls. The courts cannot
incjuire into the motives ])rompting persons to vote on
(questions of this character, where the voter freely

and voluntarily exercised this right. Inducements
held out to influence a voter, although false and
fraudulent, will not invalidate tlie election. The rule

niii:ht be different where it appeared that hy force

and fraud the voter was compelled to vote in a way
he did not desire to vote. The allegation of the ob-

jection in tlie ])resent case did not bring the case

within the purview of this last statement, even if

that would be the ruk*. Wh(M"e the election is regular-

ly called and regularly held, and the voters freely

and voluntarily exercis<' their right to vote, the elec-

tion will not be invalidated simply because some of

them have l)een misled 1)V some one interested in the
result of the election."

TITLE II or THE NATIONAL INDUSTRIAL RE-
('0\'ERY A('T IS CM)NSTITT'TTONAL.

(a) Tlie subject mattci- of tiie Act is within the

ronstitution of the Tnited States, Article T, vSection 8.

Constitution of the Fnited States.

Constitution of the Cniteil States, Articlel, Section 8.

MfCiilhxIi /". M(iri/I(iii(/,

4 whcMt. :n(>, 401.

/'ichl r. CI(irk,

\V.\ V. S. (;40, (IlK'i.
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Vnited States r. ReaJtij Company,
163 U. S. 427.

Allen V. Smith,

173 U. S. 389.

Legal Tender cases,

12 Wall. 457, 532.

Massachusetts v. Mellon,

262 U. S. 447, 457.

U. S. i\ Gettyshurg Raihcay Co.,

160 IT. S. 668.

Storey's Commentaries,
Fifth Ed. p. 675.

(b) The act is not an unconstitutional delegation

to the President of the leojislative powers of Congress.

Wayman v. Southard,

10 Wheat. 1, 43.

Field V. Clark,

143 U. S. 649.

Buttfiekl r. Stranahan,
192 U. S'. 470, 496.

Union Bridge Co. r. United States,

204 U. S. 364, 386.

United States r. Grimaud,
220 U. 8. 506.

Hampton & Company vs. United States,

276 U. S. 394.

McKinley r. United States,

249 IT. S. 397.

United States v. Clionical Foundation,
2.T2 V. S. 1, 12.

Federal Radio Commission r. Xclson Bros. Band &
Mortgage Com pany,

289 U. sC 266.
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Panama Refining Co. v. Ryan,
r. S , 79, L. ed. 223, 235.

(a) The Constitution of the United States, Article

1, Section 8 provides:

"Soition 8. The (\>ui»Tess shall have Power to lay

and collect Taxes, Duties, Imposts and Excises, to

pay the Debts and provide for the common Defense
an<l oeneral Welfare of the United States; but all

Duties, Imposts, and Excises shall be uniform
throujfhout the United States

:

To make all Laws which shall be necessary and pro-

per for carrviuii into Execution the foreuoiuf*' Powers,
and all other Powers vested by this Constitution in

the Government of the Unitcnl States, or in an,y

Department or Officer thereof."

The title to the National Industrial Recovery Act

reads as follows:

"An Act to encouraiie national industrial recovery,

to foster fjiir c«Mii])etiti(m, and to jjrovide for tlie

construction of certain useful public works, and for

otlier purposes."

Tlif declaration of poli«y declared in Section 1 of

Title 1 of the Act reads as follows:

"Section 1. A nationjil emerj^ency productive of

widespread unemployment and disorjianization of

iii(lnsti-y, which burdens interstate and forei<;n ccnn-

merce, affects the j)ublic welfare, and undermincis

the standards of living of the American people, is

hereby dcclarnl to exist. It is hereby declared to be

the i)olicy of Conjiress to remove obstructions to the

fr(>e flow of interstate and foreign commerce which

tend to diminish the amount thereof; and to provide

for the ^^eneral w<'lfare by promotinj;^ the orj^aniza-
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tion of indiistrj' for the purpose of cooperative ac-

tion among trade .g^roups, to induce and maintain
united action of labor and management under ade-

quate governmental sanctions and supervision, to

eliminate unfair competitive practices, to promote
the fullest possible untilization of the present pro-

ductive capacity of industries, to avoid undue restric-

tion of production (except as may be temporarily
required), to increase the consumption of in<lustrial

and agricultural products by increasing purchasing
power, to reduce and relieve unemployment, to im-

prove standards of labor, and otherwise to rehabili-

tate industry and to conserve natural resources."

Title II of the act is entitled "Public Works and

Construction Projects." The provisions of the first section

of Title II (Section 201) authorize the President to

create a Federal Emergency Administration of Public

Works "to effectuate the purpose of this title," and pro-

vide that all the powers of the "Administration" so

created shall be exercised by a b\^deral Emergency Ad-

miuistrator of Public AVorks. The President is empowered

to establish sucli agencies as he may find necessary, and

to delegate any of his functions and powers under Title

II to such officers, agents and employees as he may

designate or appoint.

Pursuant to this authority, the President has created

the Federal Emergency Administration of Public AVorks,

and has delegated to the Administrator sufficient of liis

functions and powers under the Act to enable him to

execute the law.

Under the provisions of Section 202 of Title II of

the Act, the Administrator, under the direction of the
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President, is couimaiule<l to prepare a comprehensive

program of public works which shall include among other

things, the various types of projects therein enumerated.

It appears from the above and other provisions of

the Act, that bv Title II of the National Industrial

Recovery Act, tlie Congress found and declared the fol-

lowing (among others) to be national pui*poses:

1. The i)reparation of a comprehensive program of

I>nblic works, coextensive with the boundaries of the Uni-

ted States, and including not only the several States but

also Hawaii, Alaska, tlie District of (^olumbia, Puerto

lliro. the C'anal Zone, and tlie Virgin Islands.

'2. A ])romi)t increase of emi)loyment by means of

Federal construction or Federal aid in financing the

construction of projects included in the comprehensive

j)n),uriini <»f public \\(t)-ks i»rci>ared by the Administrator

pursuant to the mandate of tlie Act.

o. The i»rom()ti()n of the thirty-hour week and con-

se<pient spreading of employment.

4. Inci-easing purchasing power by requiring the

l)aynient of just and reasonable wages.

.). IMclcrence for veterans in the employment of

labor on the i)nblic works projects.

rndcr the powci- to lay and collect taxes to provide

for the common defense and general welfare of the

T'nited States (and by necessary implication, to expend

the moneys collected from taxes) and to make all laws



22

which are necessarv' and proper for carrying into execu-

tion the powers expressl}' conferred and all other powers

vested by the Constitution in the Goyernment of the

United States or in any department or officer thereof, the

Congress has, since the foundation of the Government,

declared certain purposes national, and has appropriated

federal moneys to carry out such purposes. It is the

function of Congress to determine the purposes wliich

will promote the general welfare of the nation and to

make appropriations for such purposes.

Executive and legislative construction of constitu-

tional provisions always has been and should be given

great consideration by the Courts.

Down en r. Bidveil,
182 U. S. 244, 2S6.

United States r. Midirefit Oil Company,
236 U. S. 459, 472.

Field r. Clark, i^iiprn.

As was said by Chief Justice Marsliall in McCulloch

V. Maryland, supra:

"An exposition of the Constitution, deliberately

established by legislative acts, on the faith of wliich

an immense property has been advanced, ought not
to be lightly disregarded."

It appears to have been tlie concensus of executive,

legislative and judicial opinion during the history of

our country that Congress has the power to appropriate

money to carry out purposes which it has declared na-

tional in scope.
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A search of the cases fails to disclose any decision by

the Supreme Court adverse to such an interpretation of

the oeiieral welfare clause. In only a few instances has

the power of Con.uTess been challeuiied.

In r. S". V. Gettysburn: Railway Co., SKpra, the power

of the Federal Govern nient to condemn the land on which

the I'attle of Gettysburii' was fouiiht for the purpose of

layinjf out a national park was questioned. The Court

held that the power of condemnation resulted from the

power of taxation to be exercised for the common defense

and tlie o;eiieral welfare, and that tlie use to which the

condemned land was to be i)iit was one so cb)sely counect-

h1 witli the ucneral welfare of the nation as to be within

the i)()wer i>Tanted Conj»ress by the Constitution for the

purpose of jM-oti^-tinji and preserviini tlie whole counlry.

In rnite<l States v. Healty Company, supra, the

powci' of Conun^s to a])])]'opriate money to ])ay a bounty

to suuar manufacturers pr(Mlucinj»- su<»ar meeting a certain

test was challeniied. The Act of Conuress making such

appropriation restctj upon the jiower to levy taxes to

ju'ovide for the gciicial wclfai-e. In the earlier case of

Field V. Clark, Snpra. the Sui)renie Conrt had declined

to pass on the (|uestion whelhei- the constitution em-

j)o\\(i'e(l Congi-ess to grant bonnties to sugar ])roducers.

!n riiite«I States v. Kealty ('(tnijiany, the immediate

(|nestion befoi-e tlie Coni't was whellie)' the Cnited Slates,

having j)ioinis('d t(; pay a bounty, even if it had no

]M)\\ei' to do so, had thereby created a debt which Congress

had jiowei- to dischai'ge by an ai)pi*o]>riation. The Court
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decided that Congress liad the power to appropriate

money to pay a debt arising only from the moral obligation

of the nation, "although the debt could obtain no recog-

nition in a court of law."

It is a matter of common knowledge that vast unem-

ployment wasi a grave condition confronting the country

at the time the National Industrial Recovery Act was

passed. The purpose of Congress "to reduce and relieve

unemployment" as stated in the declaration of polic^^ set

forth in Section 1 of Title I of the Act, was the primary

purpose for the enactment of the law. Senator Wagner,

the member of the Committee in charge of the bill in the

United States Senate stated:

"Mr. President, the National Industrial Recover;y

lUll is an employment measure. Its single objective

is to speed the restoration of normal conditions of

employment at wage scales sufficient to provide a

comfort and decent level of living."

77 Cong. Rec. 51-52, (1933)

The rule that Congressional debates will not ordinarily

be considered bj'" a Court interpreting a Federal statute

does not apply to remarks made by a member of the

Committee in charge of the bill.

194 r. S. 48(1, 495,

27 Ops. Attorney (Jen. (1908 I 68, 78.

Certainly, tlie relief of unemployment resulting from

the existence of a great national depression and a break-

down of the economic system, was a national purpose.
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Tlie plan by which unemployment was to be relieved

Avas for Congress to determine, and such determination

was the performance of a legislative function, and is

binding on the Courts.

The preparation of a ''comprehensive program of

public works" was one of the means which Congress deter-

mined would assist in the relief of unemployment, and

thereby promote the general welfare of the nation.

(1)) The ]>()wers delegated to the President by

Title II of the National Industrial Recovery Act are

purely administrative. He is charged with the duty of

executing the law. The (^ongress has not abdicated any

legislative function. All essential legislative functions

are embraced within the law itself, and only executive

fnnctions remain to be ex(^rciscd in the administration of

the law.

The Act meets the re(inirenients laid down by the

Supreme Court of the United States in its latest express-

ion on the subject, in the case of Panama Refining Co. v.

IJyon. sii}>r(i. in which it is said:

''Cndoubtedly legislation mast often be adapted to

comj)lt'X conditions in\'olviiig a host of details with

which the national legislatin-c cannot deal directly.

The Constitution has never been regarded as denying
to the Congress the necessary resources of flexibility

ami jtracticality, which will enable it to i)erform its

fnintion in laying down jxilicies and establishing

stan<lards, while leaving to selected instrumentalities

the making of subordinate rules within prescribed

limits and the detei-mination of facts to which the

])olicy as declared by tlu^ legislature is to apply.
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Without capacity to .uive authorizations of that sort

we should have the anomaly of a legislative power
which in many circumstances callinj^ for its exertion

would be but a futility."

In the above case, the Supreme Court held Section

9, Subsection (c) of Title I of the National Industrial

Recovery act unconstitutional on the ground that it was a

delegation of legislative functions to the President. The

Subsection authorizes the President to prohibit the

transportation in interstate and foreign commerce of

petroleum and the products thereof, produced or with-

drawn from storage in excess of the amount peinnitted

to be produced or withdrawn from storage by any State

law or valid regulation or order prescribed by any board,

commission, officer or any other duly authorized agency

of a State. Any violation of an order issued by the Presi-

dent under the provisions of Subsection (c) was made

a criminal offense, punishable by fine or imprisonment or

both. As stated by the Court, the Section "gives to the

President an unlimited authoiity to determine the policy

and to lay down the prohibition, or not to lay it down,

as he may see fit. And disobedience to his order is made a

crime punishable by fine and imprisonment."

Fatiama Rcfiiiiiif/ Co. /•. Rj/aii, supra, p 220.

The distinction between tlie powers attempted to be

conferred by Subsection (c) of Section of Title I of

the Act, and those conferred by Title IT is apparent, and

is illustrated b the cases cited in the opinion, in which

the difference between legislative functions and executive

actions is pointed out.
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Thus in I>iitt field v. Stanalian, supra, an Act of

Congress was upheld which authorized the Secretary of

the Treasury, upon tlie recommendation of a board of

experts to "establish uniform standards of purity, quality

and fitness for tlie consumption of all kinds of tea im-

ported into the I'nitetl States," the Court said "Conjiress

lejiislate<l on the subject as far as was reasonably prac-

ticable, and from the necessities of the case was compelled

to leave to executive officials the duty of brinjiing- about

the result pointed out by the Statute."

In I'liion P.iidue Co. v. Cnited States, supra, the

Secretary of W'lw was given authority to determine

whether bridges and other structures constituted uni*ea-

sonable obstructions to navigation, and to remove such

structures, and it was held that by the statute, the Con-

gress declared : "a general rule and imposed upon the

Secretary of AVar the duty of ascertaining what particul-

ar cases came within the rule."

In I'cdcial Kadio Commission v. Nelson IJros. T.ond

& .Mortg. Co.. .supra, the Conrt in construing the pro-

visions of the liadio Act held that the standard set up

was not so indefinite "as to confer an unlimited power."

In Field v. Chirk, supra, it was contended that the

statute involved was ;iii unconstitutional delegation of

legislative jtowers, but the Court ludd that "what the

IM-esident was requirwl to do was merely in execution

of tlie Act of Congress," an<l this statement was approved

in the later case of Ham]>ton & Co. v. Ignited States, supra

involving the constitutionality of the flexible tariff ])r<»-
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vision, in which the Court said:

"The field of Congress involves all and many varieties

of legislative action, and Congress has found it fre-

quently necessary to use officers of the Executive
Branch, within defined limits, to secure the exact

effect intended by its acts of legislation, b}' vesting

discretion in such officers to make public regulations

interpreting a statute, and directing details of its

execution, even to the extent of providing for penal-

izing a breach of such regulations."

Title II of the National Industrial Recover^' Act

vests in the President, through agencies to be selected

by him, the power to direct the details of the exec-ution

of the law. This is manifestly a function of the executive

branch of the Government, Congress had proceeded as

far as it could go in the exercise of its legislative functions

when it prescribed the general classes of projects to be

included in the comprehensive program of public works

to be prepared and carried out to effectuate the purposes

of the law. It laid down the rule and provided the stan-

dard for the executive to follow in tlie selection of the

projects to be included in tlie comprehensive program

of public works, and this was as far as it could practical-

ly go in the exercise of its legislative functions because

the legislation had to be adapted to complex conditions

involving a host of details with which the Congress could

not deal directly.

Title II of the National Industri-jl IJecovery Act

relates solely to the expenditure of public moneys "with

a view to increasing employment quickly," to promote the

general welfare. The subject matter is entirely different
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from that embraceil in Title I of the Act. Title II does

not purport to re<>iilate the actions or conduct of individ-

ual citizens in their private capacities. It does not em-

jiower the President to make an orders such as those pro-

vided for in Subsection (c) of Section 9 of Title I of

tlie Act, a violation of which is punishable by fine or

imprisonment.

The powers uranred to the President by Title 11 are

within the rule laid down by the Supreme Court in the

cases cited.

TITLE II OF THE NATIONAL INDUSTRIAL RE-
rOVERY ACT AITIIORIZES THE FINANCING
OF THIS PROJECT.

A "comprehensive procram of public works" is nec-

essarily made up of many component i)arts. Its nature

requires that many projects be included, otherwise it

would not be ;i ''comprehensive pro<:;ram," but limited in

its scoi)e. It cannot consist of one j»iant project, coexten-

sive with the boundaries of the nation. It is a "proj^rauf

of public works,—not merely one jireat Federal project.

The municipal li<»litinj^ system in Coeur d'Alene is

only one of many projects that have been included in the

"comprehensive projj^'am." Considered by itself, it might

not «:<) far toward accom])lishing the purpose of the Act,

lint wJKMi combined with hundreds of other projects of

a similar character scattered throujihout the length and

breadth of the land, it becomes a part of the national

prf)gram.
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The ' ^eompreheusive program of public Avorks" au-

thorized by the Act, includes by express enumeration

(among other things) the following:

"(a) Construction ... of any publicly owned in-

strumentalities and facilities."

(c) Any projects of the character heretofore con-

structed or carried on either directly or by public

authority or with public aid to serve the interests of

the general public."

The Coeur d'Alene project is a publicly owned in-

strumentality or facility. Also, it is a project of the char-

acter heretofore constructed and carried on hy public

authority.

Section 203 (a) of the National Industrial Recovery

Act provides:

''Sec. 203 (a) With a view to increasing employment
(]uickly (while reasonal)ly securing any loans made
by the United States) the President is authorized
and empowered, through the Administrator or thru

such otlier agencies as lie may designate or create,

(1) to construct, finance, or aid in the construction

or financing of any public-works project included in

the program prepared pursuant to Section 202 ; ( 2

)

upon such terms as the President sliall prescril)e, to

make grants to States, municipalities or other public

bodies for the construction, repair or improvement
of any such project, but no such grant sliall be in

excess of 30 per centum of the cost of tlie labor and
materials employed upon such project; . . .

."

The Coeur d'Alene project has been included in the

comprehensive program of i)ublic works which the Ad-

ministrator has prepared under the direction of the

President pursuant to the authority granted by Title
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II of the Xiitioual Industrial Recovery Act.

As a part of the general program, the construction

of the proje<;-t will assist in accomplishing the purposes

of the law. While it is true that the labor expended upon

this project alone will not relieve unemployment in the

nation, it will furnish employment to some, and in con-

junction witli all the other projects of a similar character,

financed in the same manner, the relief of unemployment

will be materially advance<l. The employment furnished

will not be limited to the labor performed locally in the

construction of the ])roject but will extend to the labor

perfonned in the factories and industries where the

machinery and equipment utilized in the project will be

manufacturefl.

THE corirrs will not intekfere with the
EXERCISE OF DISCRETION RY EXECUTIVE
OFFCIERS

It is well settled that the Courts may not review the

exercise of adminstrative discretion reposed in officers of

tlie Government by Act of Congress.

i nitcfl Stat(s r. ('hcinicdl Foundation,
272 U. S. 1, 14, 15.

Dakota Cent. Telciili. Co. r. South Dakota,
250 r. S. 1(;8, 182, 1S4.

Louisiana r. MaAdoo,
284 r. S. (>27.

In Fnited States v. Chemical Foundation, sttipra, the

Court said that the presumption of regularity supports

the official acts of public officers, and in the absence of
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clear evidence to the contrary, Courts presume that they

have properly discharged their official duties, and stated

in tlie opinion:

"Under that presumption it will be taken that Mr.
Polk acted upon knowledge of the material facts.

The validity of the reasons stated in the orders,

or the basis of fact on which they rest, will not be
reviewed by the Courts."

In Dakota Cent. Teleph. Co. v. South Dakota, supra,

the Court said that the contention made assailed the

motives which it is asserted induced the exercise of power

by the President, and then stated in the opinion:

"But as the contention at best concerns not a want of

power, but a mere excess or abuse of discretion in

exerting a power given, it is clear that it involves

considerations which are beyond the reach of judicial

power. This must be since, as this Court has often

pointed out, the judicial may not invade the legisla-

tive or executive departments so as to correct alleged

mistakes or wrongs arising from asserted abuse of

discretion."

Under the provisions of the Act, it is the province

of the Administrator to determine, under the direction of

the President, whether or not a particular project shall

be included in the comprehensive program of public works

and financial assistance furnished by the Government.

The determination of this question is the exercise of an

executive function which should not, and under the de-

cisions can not, be reviewed by the Courts. It is an exer-

cise of discretion which is not the subject of judicial

review.
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"If the matter in respect to which the action of the
official is sought is one in whicli the exercise of

either judj^iuent or discretion is required, tlie Court
will refuse to substitute its judiiinent or discretion

for that of the official entrusteil by law with its

execution. Interference in sudi a case would be to

interfere with the orderly functions of government."

THE LOAN AXI) (IKAXT IS NOT IN VIOLATION
OF SECTION 3 ARTICLE VIII OF THE CONSTI-
TUTION OF IDAHO.

Section 3 of Article VIII of the Constitution of

Llaho roads as follows:

"3. Limitations on «<>nnty and municipal indebted-

ness. No county, city, town, townshi]), board of edu-
cation, or scliool district, or other subdivision of

the state shall incur any indel)tedness, or liability

in any manner, or for any purpose, exceeding- in

that year, the income and revenue provided for it

for such year, without the assent of two-thirds of

the (pialified electors thereof, votiu": at an election

to be hehl for that ]»nri)ose, noi* unless, before or at

the time of incurriui*- such indebtedness, provision

shall be made for the collection of an annual tax

sufficient to f)ay the interest on such indebtedness as

it falls dne, and also to constitute a sinkinj;- fund for

the i)ayinent of the principal thereof, within twenty
years from the time of contracting; the same. Any
indel»t(Hlness or liability incui-red contrary to this

jirovisicm shall be void: FKO\'II)EI), That this sec-

tion shall not be construed to apply to the ordinary
and necessijry expenses an^^horized by the general

laws of the state."

It is contended that because the City of Coeur d'Alene

propo.ses to expend $337,580.00 in the construction of a
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rannicipal electric power plant and distribution system,

and has voted bonds for |300,000.00 for that purpose,

that the plan is in violation of the constitutional limit-

tations.

It is not contended, as we understand the allegations

of the Bill, that the requirements of Section 3, Article

VIII of the Constiution of Idaho have not been complied

with by securing the assent of two-thirds of the qualified

electors of the city voting at an alection held for that

purpose, and by providing for the collection of an annual

tax sufficient to pay the interest on such indebtedness

as it falls due, and also to constitute a sinking fund for

the payment of the principal thereof withiu twenty years

from the time of contracting the same. There are no alle-

gations in the Bill questioning such compliance.

It appears, therefore, that the only basis for the

contention is tliat the cost of the system will exceed the

amount of the bonds authorized at the election.

It is not proposed to create an indebtedness or liabil-

ity amountg to |337,580.00, or even in the amount of the

bouds autliorized at the election. The cost of the labor

and materials is estimated at the sum of |2T6,512.91,

(F\. p. 19) and a grant of 30 per cent of the total cost

of labor and materials, plus contractors' profits, would

amount to !i?91,230.00. (B. p. 20). The grant does not

imply any obligation of repayment on the part of the

City except on the theory of illegality and consequently an

implied agreement to repay, heretofore discussed in this

lirief. If there is no obligation on the part of the City to
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repay the "rant it would not constitute an idebtedness or

liability.

It is only an indebtedness or liability that falls

within the condemnation of the constitutional limitation.

It makes no difference how much the improvement costs

if an indebtedness or liability does not arise from the

transaction. The City is not prohibited from acceptiu'j

a g:ift or grant or from constructinji^ any improvement

at any cost if it can secure the funds for the project with-

out incurrinji; an indebtedness or libility to repay them.

Incidentally, it is contended that the proposed loan

and ijrant arc in violation of the Fifth, Tenth and Four-

teenth Amendments to the Constitution of the United

States, but these contentions have so little foundation to

support them that they were ignored by the lower Court,

and do not require any discussion.

liepectfully submitted,

AV. i;. ^rcFARLAND

C. H. POTTS
Attorneys for Appellants, (Uty of

Coeur d'Alene, Idaho, a municipal
corporation, C'ity Officers and
Members of the City Council of

said City of Coeur d'Alene, Idaho.




